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Introduction

This Report aims to provide a preliminary overview on the establishment and performance
of Kosovo’s economic regulators. It also provides a snapshot of a light assessment of the
independence of economic regulators, without aiming to delve into an in-depth qualitative
assessment of their performance. The Report further identifies a number of issues that
concern the economic regulators and need immediate consideration by Kosovo authorities.
It also offers recommendations that might be useful for Kosovo authorities in their
endeavor to ensure strengthening of the independence of the economic regulators.

According to Article 1 of the Comprehensive Proposal for the Kosovo Status Settlement
(CSP) of 26 March 2007, “Kosovo shall have an open market economy with free
competition”. Furthermore, Annex I, Article 9 of the CSP stipulates that (i) “Kosovo shall
have an independent central banking authority”; and (ii) “Kosovo shall establish
independent market regulatory bodies ”. In line with its mission deriving from the CSP and
the Constitution of the Republic of Kosovo; the Economic and Fiscal Affairs Unit (EFAU)
of the International Civilian Office has prepared this Report following an assessment of the
work of economic regulators in Kosovo. It focuses mainly on three aspects of the work of
the regulators: (a) current legal infrastructure and its compatibility with the EU acquis; (b)
corporate governance of the regulators; and (c) financial independence of the regulators.

Between April and July 2009, the EFAU staff met various stakeholders, including relevant
Committees of the Assembly of Kosovo, senior Government officials, members of the
governing boards and management of the regulators, representatives of the business
community as well as representatives of licensed economic operators, in order to obtain a
comprehensive view of the performance of the economic regulators. The Report provides
an overview of the following economic sectors: (i) Energy and Mining: Energy Regulatory
Office (ERO) and Independent Commission for Mines and Minerals (ICMM); (ii)
Transport and Telecommunications: Telecommunications Regulatory Authority (TRA);
Civil Aviation Authority (CAA), and Independent Railway Regulatory Authority (IRRA);
(iif) Environment: Water and Waste Regulatory Office (WWRO); (iv) Financial: Central
Bank of Kosovo (CBK).

The Report is composed of two main sections: Section 1 deals with the horizontal issues
that concern all or most of the regulators and Section 2 provides an individual overview of
each regulator mentioned above, including specific recommendations for each of them.
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Section 1: Horizontal Issues

Functioning, Legislation and Compliance with EU acquis

From the seven regulatory bodies that this report has assessed, six have already been
established and been functional for several years. The Independent Railway Regulatory
Authority is the only regulator that has not yet been established although necessary
legislation is in place since June 2008.

The functioning regulators have been established during the United Nations Mission in
Kosovo (UNMIK) Administration in Kosovo and were reporting to UNMIK until June
2008. Only after the Constitution of Kosovo was established in June 2008, the Assembly of
Kosovo (hereinafter “Assembly”) re-adopted the legal framework making mostly minor
changes in the laws that govern the regulators, which generally served to adjust to the new
political reality in Kosovo and transfer appointment and reporting competencies from the
Special Representative of the Secretary General of the United Nations (SRSG) to the
Assembly. Four of the regulators operate according to corresponding articles in laws that
regulate the entire market while ERO, ICMM and the Central Bank are regulated through
specific laws dedicated to each of them. Currently the Government of Kosovo (hereinafter
“Government”) and the Assembly are planning to amend the laws regulating ERO, ICMM,
and the Central Bank.

Most of the regulator laws are in line with requirements in terms of alignment with
European legislation. The law governing TRA seems to be the only one which is based on
an old set of EU acquis and therefore requires changes.

Relationship with the Assembly

Among the functioning regulators, the highest authority rests with the board, except for the
Water and Waste Regulator for which no board is foreseen and thus gives this authority to
the Director. The boards (the Director in case of the WWROQO) are recommended by the
Government and appointed by the Assembly, with the exception of the Civil Aviation
Authority whose board is appointed by the Government and the Central Bank whose board
is appointed by the President after the approval of the Assembly.

All the regulators, except the WWRO, have formal reporting requirements to the Assembly
regarding both the content of their work and their finances. They have thus a closer
relationship with two Parliamentary Committees: the Committee on Budget and Finance
and the Committee on Economy, Trade, Industry, Energy, Transport and
Telecommunications. Generally reporting takes place yearly, with some of the regulators
also presenting periodic reports. The Parliamentary Committees have expressed different
levels of satisfaction regarding the relationship with the regulators. ERO, ICMM and the
Central Bank follow reporting obligations as required. TRA on the other hand has still not
reported to the Assembly on its work for 2008, while the CAA has only been established
formally in January 2009 and thus has not yet been faced with reporting requirements.
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Relationship with the Government

The Civil Aviation Authority is the only regulator appointed by the Government.
Additionally it has a formal obligation to report to the Ministry of Transport and
Communications whereas the other regulators have no formal requirements towards
governmental bodies and generally establish contacts on a need basis. Nevertheless, the
Government and/or specific ministries are in charge of suggesting the board members in
most of the regulators. This leads to political pressure and, despite the need for a final
approval by the Assembly, often to rather politicized appointments. Due to prolonged
negotiations between the coalition parties these proposals are at times delayed which in
several occasions has resulted in dysfunctional regulators with incomplete boards, unable to
make decisions.

The Government has some influence on the work of the regulators also through the sector
strategies and policies it adopts. However, once drafted, these strategies need to be
approved by the Assembly before they can be implemented. Most regulators feel that it is
useful to have this policy guidance by the Government and Assembly through these sector
strategies and do not perceive them as a threat to their independence. Some of the
regulators expressed concern over the lack of sector strategies or their infrequent updating,
especially in the fields of energy and mining. The regulators also participate in working
groups on sectoral legislation as invited by the respective ministries.

The regulators have periodic communications with the Ministry of Economy and Finance
(MEF) on budgetary issues. Their budgets are submitted to the MEF and the respective
Assembly Committees for initial review and are then channeled to the Assembly for final
approval.

Relationship with regulated industries and other stakeholders

The markets for which the regulators are responsible are not fully liberalized and in some
cases the regulators deal with only a few companies. Generally, the laws include detailed
provisions that try to limit the influence of the industries on the regulators. These
provisions seem to be effective as the regulators do not feel unlawfully influenced by
private or public companies they regulate.

Recommendations

After more than a year of regulation under the Assembly and having in mind plans of
policy makers to change the legal framework of several of the regulators, this is a good
time to take a comprehensive glance at the problems the regulators are facing and their state
of independence. Below we offer some recommendations to be used as ground for initiating
a discussion on these issues:
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Harmonization of regulator legislation

The legal framework of the regulators has mostly been drafted under the UNMIK
Administration in Kosovo and therefore under conditions different from today’s reality.
The laws were also drafted at different times and by different international consultants and
consequently regulators are treated differently from each other. The time has now come to
harmonize the legislation which governs all regulators under the same thinking. This
requires cooperation of the Assembly with the Government to first agree on the role each
regulator should play and then use the same legal standards to determine these roles for all
regulators.

Law on Public Finance and Financing of Regulators

There is a fair amount of misunderstanding at different levels on the way the regulators
should be financed. The Law on Public Finance Management and Accountability (LPFMA)
states that independent agencies, which under their respective laws are entitled to use their
own source revenues for their own purposes, shall have dedicated revenue accounts/sub-
accounts established in the Treasury. The Law further stipulates that if an independent
agency submits its budget request within the foreseen deadline and formats specified by the
MEF, the MEF Minister has no authority to amend such requests. The requests should be
included in the budget documents as proposed and sent to the Assembly, while the Minister
may only make written comments on such appropriations to the Assembly. This implies
that under LPFMA, the independent agencies have discretionary powers on the way they
spend their budgets, despite being treated as budget organizations. The Ministry of
Economy and Finance does not have a unified way of treating all the regulators when it
comes to their financing. This can either be changed in the LPFMA or it can be specified in
each respective law that governs the regulators. Consideration should also be given to the
arrangements in place concerning the regulators’ surplus funds at the end of fiscal year in
order to allow the regulators to have a continuous cash flow for the following year’s
activities.

Harmonize Board- AT AAOOGS6 3 A1 AOEAO

Another budgeting debate exists on the issue of levels of salaries of the boards. Generally
the board members of regulators are paid more than ministry officials according roughly to
the market the specific regulator operates in. This is done in order to retain market
specialists working for the regulators instead of working for the industry. However public
officials often resent the regulators for their higher salaries. The salary levels are different
for each regulator and have remained as a legacy of UNMIK legislation when the
international administration was paying for these salaries. Another discrepancy exists in the
levels of salaries of the regulators as compared to those of the regulated industries. In some
cases the regulators have much lower remuneration than their counterparts in the public or
private companies. This has occasionally led to loss of competent staff and can impact the
quality of market regulation. Under these circumstances a discussion needs to take place in
order to re-think the level of salaries, justify them and perhaps even categorize the
regulators according to markets. With a proper argued justification for the differences in
salaries there would be less resentment among the regulators and between them and the
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ministries, at the same time making sure that the salaries are high enough to retain market
experts

A Legal Solution to Avoid Vacuum in the Boards

Several regulators have had problems functioning due to occasional vacuums in board
appointments by the Assembly. Generally the Assembly is very passive on this issue and
waits an unlimited amount of time for the Government to propose board members. The role
of the Assembly here should be more clearly defined in the law with provisions on how to
act if the Government does not propose the candidates in time for the board to have
continuity. Until these procedures are designed and implemented, a legal provision should
be added in each of the regulators’ laws in order to allow the existing board members to
continue serving until the new board members are approved by the Assembly. This will
ensure that the regulators will continue to operate and make decisions to the benefit of the
markets they regulate.

Sector Strategies should be Drafted, Updated and Implementable

The absence of strategies and policy documents was outlined in most sectors. These
strategies are generally approved by the Assembly and serve as guidance to the regulators.
To ensure the good functioning of the regulators the Assembly should therefore have means
to request from the government the drafting and presentation of these strategies according
to set deadlines in the respective laws.

Better Involvement of Regulators in Relevant Law- and Decision Making

The cooperation between the regulators and governmental bodies can be further improved
through an active involvement in the drafting of laws and designing of policies relevant to
the respective industries. In this process it remains important to safeguard the independence
of the regulatory bodies.

Higher Interest of the Assembly in the work of the Regulators

The Assembly is the only body to which the regulators answer. In this respect it needs to be
more active in exercising this responsibility by holding the regulators accountable for their
work through genuine scrutiny and not only through formal reporting requirements.

Better Understanding by the Government of Independence of the Regulators

The ministries should have a better grasp of the need to have market regulators in Kosovo
and the importance of their independence. This process should be led by the Assembly and
can be done by having periodic open forums and discussion with public servants and by
bringing international best practice examples to their attention.
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Section 2: Sectoral Issues

I. ENERGY AND MINING

According to the Kosovo legal framework the following regulators are foreseen to operate
in the Energy and Mining Sector:

1 Energy Regulatory Office (ERO)
71 Independent Commission of Mines and Minerals (ICMM)

1. Energy Regulatory Office (ERO)

1.1 Sector Background

The energy sector in Kosovo is still not liberalized. The Kosovo Energy Corporation (KEK)
is a vertically integrated Publicly Owned Enterprise (POE), which was incorporated in
2005. It is responsible for the generation, distribution and public supply of electricity. The
Kosovo Electricity Transmission, System and Market Operator (KOSTT) was unbundled
from KEK in July 2006 and is responsible for the management and operation of electricity
transmission as well as the organization and administration of electricity trade.

The governmental body responsible for the development of energy strategy and policies is
the Ministry of Energy and Mines (MEM).

The Energy Regulatory Office (ERO) was established in 2004 as an independent regulator
of the energy sector in Kosovo covering electricity, district heating and natural gas. ERO
issues licenses for several energy activities such as generation, transmission, distribution,
supply and trade of electricity, heat and natural gas. Currently, ERO has issued the
following active licenses:

9 Electricity generation: four licenses (two of them to KEK for Kosovo A and B
power plants and two others for small hydro power plants)

Electricity transmission: one license to KOSTT

Electricity market operation: one license to KOSTT

Electricity distribution: one license to KEK

Electricity public supply: one license to KEK

Electricity supply/trade: twelve licenses to different local and foreign companies

In the district heating sector, ERO has given licenses to two district heating
companies (POE Termokos and POE Gjakova DHC) for generation, distribution
and public supply of heat

R E

Another important field of ERO’s work is approval of electricity and district heating tariffs
and establishing the criteria for regulating public supply and network prices.

Legal Framework

The Law No. 2004/9 on the Energy Regulator was adopted by the Assembly and
promulgated on 30 June 2004 by UNMIK Regulation No. 2004/20. This law, together with
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the Law No. 2004/08 on Energy and the Law N0.2004/10 on Electricity regulate the energy
sector in Kosovo. Following the declaration of independence, the Law on the Energy
Regulator was amended by Law No. 03/L-080 to reflect the new political status of
Kosovo®, without making any major changes to the substance. With the assistance of
outside consultants, MEM plans to amend all three energy laws in order to fill
implementation gaps, add detail and align the laws to the most recent EU acquis. Several
drafts have been circulating since May 2008, but no final draft has yet been put forth by
MEM. The Ministry currently plans to submit them to the Assembly in the second half of
2009. Some of the proposed changes are controversial with ERO’s mandate. Should these
changes become effective, ERO will be deprived of the competence to manage the
tendering procedure for the construction of new generation capacity, placing it instead with
MEM. The Ministry attempted this through a single amendment in the Law on the Energy
Regulator in April 2009 but the Assembly did not approve it. Now MEM is trying to
achieve the same through a comprehensive review of all three energy laws.

Since 2007 Kosovo is a party of the European Energy Community and has committed to
adopt and implement the EU acquis on energy, environment, competition and renewable
energy. The main EU directives relevant to the energy sector in Kosovo are Directives
2003/54/EC and 2003/55/EC on common rules for the organization of the electricity and
natural gas markets. It is widely accepted by all actors involved in the sector that the
suggestions of the electricity directive have been reflected in current Kosovo energy
legislation. A draft law on natural gas is currently being discussed in the Assembly while a
new law on energy efficiency is being drafted by MEM.

1.2 Governance

The Energy Regulatory Office is governed by its board, which consists of five members.
According to the Law of Energy Regulator, following recommendations by MEM, the
Government proposes the board members who are then appointed by the Assembly. The
mandate of each board member is five years with the possibility of being reappointed for a
second term. During the second half of 2007, ERO operated with only four board members
and in February 2008 the term of another board member expired. Following this, ERO’s
board was not able to function for several months, because the previous Law on the Energy
Regulator provided a quorum of four board members to make decisions. The new Law No.
03/L-080 adopted in June 2008, reduced the quorum to three board members. The two
missing board members have been finally appointed in December 2008 and currently the
ERO board is complete.

The Law requires that board members should have a university degree and five years of
professional experience in relevant fields. Gathered information suggests that all current
board members possess these qualifications. The independence of board members is not a
formal requirement in the law, which does however specify what constitutes conflict of
interest. More specific provisions on conflict of interest and ethics are included in the Code
of Ethics and Conduct, issued by the ERO’s board. The law also defines the situations and

! Law in this Section means Law No. 03/L-080.
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criteria based on which the Assembly has the right to dismiss board members. However, so
far no ERO board member has ever been dismissed.

ERO is accountable to the Assembly through annual reporting to the Committee for
Economy, Trade, Industry, Energy, Transport and Telecommunications and the Committee
for Budget and Finance. This reporting takes place during the first three months of the
following year and is approved by the Assembly. During the budget preparation process
ERO also presents its draft budget to the Committee for Budget and Finance. Both
Assembly Committees have expressed satisfaction with the ongoing relationship with ERO.

MEM is responsible for designing the Energy Strategy which is approved by the Assembly.
ERO is involved with implementation of this strategy. The strategy currently in force is the
Energy Strategy 2005-2015, which should be revised every three years. Although a revised
draft strategy has been prepared in late 2008-early 2009, MEM has still not submitted an
updated version for Assembly’s approval. Obviously, the strategy in place does not reflect
the current government approach to the energy sector; consequently actors in this field,
such as ERO, have been left without proper guidance. Although ERO has a partnership
relation with governmental bodies, its relations with MEM are sometimes tense. ERO’s
board feels that they should be more involved in discussions on legislative changes
proposed by MEM. MEM’s senior officials stated that relations with ERO are rather
appropriate. There was no reporting of any direct interference by the government in ERO
matters.

In the overall legal set up, courts of law are the only institutions that can overturn ERO’s
decisions. However, until now no complaints have ever been made to the courts on any of
the decisions ERO has taken.

Relationship with the Regulated Industry and Relevant Stakeholders

The Law prohibits ERO’s board members and their spouses to own or work in companies
subject to ERO’s jurisdiction. For a period of one year after leaving ERO, Board members
are also prohibited by law from appearing before the Board on behalf of an energy
enterprise licensed under their jurisdiction.

The most important operators licensed by ERO are KEK and KOSTT. Both operators meet
with ERO on a need basis especially before the setting of tariffs and to discuss different
market regulations that ERO approves. They both feel sufficiently involved in relevant
discussions with ERO through working-groups or other forms of communication. KOSTT
appears to be satisfied with ERO’s performance and the relations between the two
institutions. KEK appears more skeptical and expressed discontent over the long time it
takes ERO sometimes to approve important decisions. KEK also believes that ERO is not
entirely independent and political influence is sometimes exercised on it as well as
influence from civil society. The latter refers to several demonstrations by civil society
organization towards ERO against the increase in electricity prices. KEK also feels that the
laws and regulations in the energy sector are very rigid and not appropriate for a country
like Kosovo. Another issue KEK raised is the requirement of an ERO decision before KEK
can disconnect non-payers. As these complaint procedures often tend to be lengthy, KEK’s
work is delayed.
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ERO’s work is perceived to be transparent. The regulator maintains a webpage with all
issued licenses, decisions, regulations as well as monthly and annual reports. In the last
review of electricity tariffs, before making decisions ERO asked for public comments and
held consultations. It took the final decision only after having replied in written to each of
the stakeholders which included KEK, KOSTT, MEM and a civil society organization.
ERO regularly applies public consultations before adopting any general act prescribing
rules for regulating activities in the energy sector or whenever it makes any major decision.

1.3 Operational and Financial Independence

ERO gets its funding from fees it collects from operators in the energy sector and, if
necessary, from the Kosovo Consolidated Budget. In the first years of its existence, until it
started collecting its own fees, ERO did indeed receive funding from the Budget. However
for the past 2-3 years it has been fully self-sustainable and generated a surplus that was
passed to the Kosovo Budget. The handling of the funds is done according to the rules set
forth in the Law on Public Financial Management and Accountability. One of ERO’s
concerns is its inability to transfer the surplus funds into the next financial year.

The salaries of ERO’s board members are proposed by the board and approved by the
Assembly. The original Law on the Energy Regulator No. 2004/09 specified the level of
ERO’s board members’ salaries as at least five times higher than the average salary of a
public sector official. This provision was changed in the new law No. 03/L-080, which
leaves the amount to be proposed by the board and approved by the Assembly. In 2007, the
Assembly decided to lower ERQO’s staff salaries. According to ERO this led to qualified
people leaving the regulator. However, after some lobbying ERO was able to reinstate the
original salaries in the Mid-Year Budget Review of 2007. MEM feels that ERO salaries are
too high, while MEF recognizes the need for them to be higher but would like to see more
coordination and a more structured arrangement across all regulators.

ERO feels it has sufficient financial resources, and is able to allocate them as it sees
appropriate. One concern raised by the Board was the current arrangement for reviewing
and settling complaints by customers towards KEK. The customer cannot be disconnected
until ERO makes a final decision on the complaint, creating incentives with the customer to
prolong the process. These procedures have created a burden for ERO’s human resources.

The Board has the mandate to decide on the internal organization of ERO as well as the
salaries of its employees. The organizational structure is defined by the ERO’s By-Laws,
approved by the Board. The Board can hire external consultants using ERO’s own funds or
donations and is able to decide on their remuneration as deemed appropriate.

The Law on the Energy Regulator allows the Minister of Economy and Finance to appoint
an external auditor for ERO’s accounts but so far no auditing has taken place.
1.4 Conclusions and Recommendations

In general, the Energy Regulator Office is a well established independent regulator with a
professional board and staff. Besides the expected pressures from civil society and
industrial actors, there has been no major interference in its work from the Assembly or the
Government. The laws governing both ERO and the sector are largely in accordance with
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international standards and the EU acquis and have been implemented rather consistently.
However, the consideration of the following points would be useful to ensure a more
effective work environment for ERO:

1 Amendments proposed by MEM in the three energy laws should be made in
consultation with ERO and other relevant stakeholders. Different drafts of the laws
have been circulating for the past year and stakeholders are confused about the
changes that will be introduced.

1 The Ministry of Energy and Mining should put more effort in quickly updating the
Energy Strategy. Upcoming changes in legislation should be reflected in this
strategy. As the strategy is approved by the Assembly, this increases the
accountability of Government actions in the sector.

1 There has been some discussion about transferring the right to conduct tendering
procedures to build new generation capacity from ERO to MEM. If such a decision
IS to be made, it should be in a transparent and open way through the Energy
Strategy and approved by the Assembly. Even if this authority is transferred to
MEM, it is important to keep ERO involved in the decision-making process as a key
player.

1 A revision of the customer complaint procedure with a view to simplify it could be
envisaged. Both ERO and KEK complain about lengthy procedures. Facilitating
disconnection of non-paying customers would support KEK’s efforts to increase
collection of electricity fees.

2. Independent Commission for Mines and Minerals (ICMM)

2.1 Sector Background

Kosovo is endowed with many mineral resources and the mining sector presents one of the
most promising development opportunities for Kosovo in the future. It could be the driving
force for economic expansion and therefore the regulatory activities related to the mining
sector should be one of the highest priorities for the Kosovo institutions.

Kosovo possesses a very diversified and wide range of minerals that are present in
mineable quantities. These mineral deposits include lignite, lead-zinc silver, nickel,
chrome, aluminium, magnesium and a wide range of stones used in the construction sector.
Absence of investment and mismanagement have had an adverse impact on Kosovo’s
mining sector and lead to a significant stagnation of this sector for many years. One of the
exceptions is lignite, currently the biggest contributor to electricity production by the
energy provider KEK. It represents an important natural resource for further economic
developments in the energy sector in Kosovo.

Major mining companies in Kosovo are or have been socially owned enterprises. Some of
them, such as Ferronikeli — the largest mining giant, are already privatized. Others,
including Trepga — the biggest conglomerate in the mining industry in Kosovo, are still to
be offered to the market and as such are under the jurisdiction of the Privatization Agency
of Kosovo (PAK).
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The Ministry of Energy and Mining holds general responsibilities for the energy sector and
for related operational mining activities with a view to facilitating the development and
implementation of a coherent energy and mining strategy for Kosovo. MEM also
determines the policy and strategy for the development of the mining sector in Kosovo
including the complete range of licenses that governs the minerals sector throughout
Kosovo.

Legal Framework

UNMIK Regulation on Mines and Minerals No. 2005/02 (amended by UNMIK Regulation
No. 2005/38) was promulgated on 21 January 2005 and established the Independent
Commission for Mines and Minerals. In June 2008 the Assembly adopted the Law No.
03/L-081 amending UNMIK Regulation No. 2005/02 on the promulgation of a Law on
Mines and Minerals®. The newly promulgated Law establishes ICMM as “an independent
regulatory body” pursuant to article 119.5 of the Kosovo Constitution. This law also
clarifies the appointment procedures and ICMM board member mandates which were
rather complicated under previous UNMIK Regulations. Since its establishment and until
June 2008 ICMM was an entity under the UNMIK administration and reported annually to
the UNMIK SRSG.

The new Mining Law and Mining Strategy are undergoing ordinary parliamentary
procedures. Meanwhile, working groups composed by representatives of relevant
stakeholders are in the process of preparing the missing bits of legislation in order to fix
gaps of the existing legislation and ensure that Kosovo’s mining legislation is in
compliance with the EU acquis. However, ICMM feels that the current Mining Legislation
is already in compliance with fundamental requirements of the relevant EU acquis and
other European directives; hence ICMM expressed its concerns that through these
amendments the Government wants to weaken their mandate as a regulatory authority.
Nevertheless, ICMM stated that the Assembly should promulgate a set of new laws, like
the Law on the Assessment of Mineral Resources, the Law on Stock Exchange and
Securities Bonds, etc. that would facilitate the work of the mining regulator and the mining
industry.

The current Kosovo Mining Legislation (the above mentioned Law on Mines and Minerals
and previous UNMIK Regulations) is indeed broadly consistent with fundamental
requirements of the relevant EU acquis and other European directives. The legislation
involves the implementation of several EU acquis such as: Energy, Environment (EU
Directives related to Mining Waste Management) and Health and Safety.

2.2 Governance

ICMM’s highest legal authority is the board comprised of five members. According to the
law, board members are proposed by the Government and subject to appointment by the
Assembly.

2 Law in this Section means Law No. 03/L-081.
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The board members’ mandate is four years and a board member can be reappointed for an
unlimited number of additional mandates. All board members are required to work for the
ICMM on a full time basis and must not engage with any commercial activity that conflicts
with their duties to serve in the board. Due to the unsynchronized appointment procedures,
mandates of the incumbent board members have different expiration dates. Currently the
mandates of three board members have already expired. ICMM Management has already
notified relevant authorities about this matter and has urged them to take prompt actions in
order not to leave the board without a quorum thus hindering normal operations of the
regulator.

The Law defines the eligibility criteria for the candidates to be appointed as board members
of ICMM and specifies the requirements related to educational background, professional
working experience in the mining sector, etc. In addition, the law also specifies a conflict of
interest. However, political independence is not a formal requirement for the appointment
of board members. According to the ICMM board all members have been appointed in line
with above requirements and in full compliance with the selection criteria.

ICMM is accountable to the Assembly and submits annual and periodical reports to the
Budget and Finance Committee and to the Committee on Economy, Trade, Industry,
Energy, Transport and Telecommunication. The Assembly exercises its oversight function
over ICMM’s operational activities through reviewing financial reports, approving ICMM’s
annual budget and external auditing. Members of both Assembly Committees expressed
appreciation for the overall performance of ICMM.

ICMM is the sole authority to issue, inspect, amend and revoke permissions and licenses to
exploration and exploitation operators in the mining sector in Kosovo. The Law stipulates
that no institution other than the courts can overturn ICMM’s decisions on issues related to
ICMM competencies.

Relationship with the Regulated Industry and Relevant Stakeholders

ICMM has a constructive relationship with all relevant Kosovo institutions involved in the
mining sector, in particular with MEM. However, some stakeholders feel that ICMM
should be more effective in fighting illegal operators and safeguarding the mining sector, in
order to ensure a rational and prudent use of natural mineral resources. ICMM points to the
fact that without stronger support from the law enforcement authorities (Kosovo Police,
Courts, etc.) nothing more can be done to fight illegal operators and illegal activities,
especially in the extraction of construction minerals. An action plan to stop illegal operators
developed by the ICMM has not been taken into account so far.

ICMM meets on a need basis with all key stakeholders, including governmental institutions
and industry representatives. ICMM feels that currently the Government does not interfere
much in the mining sector. Should the proposed legislative changes become effective,
however, the ICMM would lose major competencies, such as the authority over the Mining
Inspectorate, Geological Service, Mine Development Agreement, etc., which would be
transferred to MEM.

Representatives of the business community have stated that they meet very rarely with
ICMM and do not have much information about ICMM’s activities. However, ICMM
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maintains regular contacts with licensed business operators like KEK, Trepca, Ferronikeli
and other smaller scale businesses. Business operators stated that they have meetings on
need basis with ICMM officials and are informed in a timely manner about ICMM
decisions and overall developments in the mining sector, through ICMM communication
channels.

ICMM has its own website through which it informs its stakeholders, clients and general
public about ongoing and planned activities in the mining sector. ICMM conducts regular
maintenance of its website and publishes a number of important documents, such as: annual
reports, audited financial reports, updated lists of issued licenses, GIS information, current
mining legislation and related documents, etc.

2.3 Operational and Financial Independence

ICMM is a financially self-sustainable organization. It generates its revenues through
issuance of licenses. However, the annual budget of ICMM is reviewed and endorsed by
the Committee for Budget and Finance of the Assembly. Since the annual revenues
collected by ICMM exceed the annual budget approved by the Assembly, ICMM transfers
the surplus funds to the state budget.

ICMM has expressed its discontent with the current treatment as a budgetary organization
by relevant Kosovo institutions. ICMM states that they should be allowed to keep surplus
funds for use in the following budget year. This would be in line with LPFMA and enable
ICMM to expand its activities.

In general, ICMM has a stable and consistent funding and competencies to manage and
allocate its resources (human and financial resources) in compliance with its mission, and
objectives. Nevertheless, there have been cases when due to budgetary constraints and
bureaucratic procedures in some institutions, ICMM was unable to accomplish important
projects For instance, due to a lack of 40,000 Euro ICMM could initially not relocate the
Kosovo Geology Laboratory from Prishtina to Mitrovica in 2008, despite the fact that it had
surplus funds that by the end of the fiscal year were transferred to the state budget. In
addition, the hiring procedures for new professional staff are still pending due to prolonged
approval procedures within MEF for additional staffing budget.

ICMM has an autonomous personnel policy; however budget constrains leave little room
for an appropriate use of it. Salaries for ICMM staff are proposed by the ICMM Director
and his Deputy, and are decided by the Assembly together with remuneration of board
members. Staff remuneration is an ongoing challenge for the ICMM in its efforts to retain
and attract competent staff with specific expertise. However, ICMM is able to hire short-
term experts that can provide specific technical assistance and help with internal capacity
building on need basis, financed either through own resources or by international donors.

2.4 Conclusions and Recommendations

1 Overall the Kosovo mining legislation needs to be reviewed and amended in order
to improve the compliance with the newest EU acquis legislation.
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9 The proclaimed potential changes in a new draft-law on Mines and Minerals as well
as in the new Mining Strategy prepared by MEM should emphasize the independent
economic regulatory role of ICMM and should strengthen its core competencies,
including

0 Mining Inspectorate — it is advisable to allow ICMM to continue exercising
inspection activities of the mining licensee as per internationally accepted
practice of having both licensing and controlling activities under one single
institution,

0 Mine Development Agreement — if this mechanism will be introduced there
is a need for active participation and expertise of ICMM representatives in
the Tendering Committee and in the decision-making process.

9 Since the terms of three ICMM Board members already expired, the competent
institutions should complete the appointment procedures for above positions in
order to avoid an institutional vacuum that would lead to an inability of ICMM to
further exercise its main competencies.

9 Due to the fact that ICMM’s role is significant in the regulation of this sector, it is
recommended to continue strengthening its independent position vis-a-vis other
stakeholders, especially emphasizing the financial sustainability as a key factor for
overall independence. The ICMM is on a good way to achieve the main objective
for Kosovo of self-sustainable economic regulators. Overall it is providing
qualitative and professional services to business operators and other stakeholders.

1 ICMM needs to intensify communication with relevant stakeholders and invest in
educational activities in order to inform the general public about ICMM’s core
responsibilities and competencies as an independent economic regulator.

II. TRANSPORT AND TELECOMMUNICATIONS

According to the Kosovo legal framework the following regulators have jurisdiction over
the Transport and Telecommunications Sector:

9 Telecommunications Regulatory Authority (TRA)
9 Civil Aviation Authority (CAA)
1 Independent Railway Regulatory Authority (IRRA)

3. Telecommunications Regulatory Authority (TRA)

3.1 Sector Background

The post and telecommunications market in Kosovo was mainly shaped by the incumbent
provider of post and telecommunications services in Kosovo, the Post and
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Telecommunications of Kosovo (PTK), due to its former monopoly position. PTK has been
the only legal operator in Kosovo since 1999.

The Telecommunications Regulatory Authority was established pursuant to the
Telecommunications Law as an independent, non-profit body to regulate the
telecommunications sector in Kosovo. TRA has issued a number of licenses to different
operators that offer mobile, fixed, internet and postal services, including PTK and IPKO,
the largest operators in the country. VALA, a PTK business unit has provided prepaid and
postpaid mobile telephony since 2000. VALA estimates its number of active subscribers to
around 850,000, most of them prepaid. In 2007 a second GSM mobile network license has
been awarded by the TRA to a consortium led by Telekom Slovenia. The second operator
launched its services in December 2007 under the name of the local partner IPKO that
already had an established business in the telecommunications market providing internet
services. IPKO declares that by now it has around 350,000 active subscribers. There are
also companies illegally offering mobile telephony services without a license from TRA, as
required by Kosovo Law.

Telecom of Kosovo, another business unit of PTK, provides fixed telephony and ADSL
Internet throughout Kosovo, with IPKO and Kujtesa as main competitors. As regards postal
services, the Post of Kosovo, also a PTK business unit has the monopoly for letter and
parcel delivery up to two kilograms. In other markets, it competes with international postal
service providers such as UPS, TNT and FedEx.

The Ministry of Transport and Communications (MTC) is the administrative entity
responsible for matters dealing with the post and telecommunications sectors. MTC
develops policies for the sector, including the development of legislation, and exercising all
other powers transferred to it under the Constitution. MTC also determines the policy and
strategy for the development of postal services and governs the postal sector in Kosovo.

Legal Framework

The Law on Telecommunications No. 2002/7 was adopted by the Assembly on 10
December 2002 and promulgated by UNMIK Regulation No. 2003/16 that also established
the Telecommunications Regulatory Authority. In June 2008, the Assembly adopted Law
No. 03/L-085 amending UNMIK Regulation No. 2003/16 on the promulgation of a Law on
Telecommunications® adopted by the Assembly. The new Law establishes TRA as “an
independent regulatory body”, thus correcting contradictory provision in the previous law,
which stated that TRA is established ‘within the Ministry’. Except this fundamental change,
the new law does not differ much from the old one and has only incorporated some
necessary changes to reflect the new political and legal reality in Kosovo, following
Kosovo’s declaration of independence on 17 February 2008. The Frequency Management
Office, which was under UNMIK Administration until recently, has also been transferred
and incorporated into TRA. However, there is no indication that MTC will eventually
transfer regulatory function for postal services to TRA, despite the fact that the Post Law
stipulates that the Department of Post should perform the function of Regulator under the
responsibility of the MTC only until 2008.

% Law in this Section means Law No. 03/L-085.

Page 16 of 33



The current EU acquis for the telecommunications sector is the so-called ‘2003 acquis’. It
consists of five directives whose aim is to further liberalise the electronic communications
sector and promote more competition in such markets. The current Kosovo
Telecommunications Law is not in compliance with the EU 2003 acquis. It seems that the
Law was drafted in conformity with the EU 1998 acquis and should therefore be amended
to bring it in line with the current EU acquis to enable TRA to respond to the latest
developments in the telecommunications market. To date no plans to amend the Law in a
near future are known.

3.2 Governance

TRA acts through decisions of its five-member board, in which all legal authority is vested.
Candidates for TRA’s board are recommended by MTC, proposed by the Government and
then appointed by the Assembly, for staggered five-year terms. Members of the board are
required to work for the TRA on a full time basis and must not engage with any
commercial activity that conflicts with their duties to serve on the board. The Law on
Telecommunications provides that the “decisions of the board are required to be made in a
transparent manner, independent of outside political, industrial or other influences”.
Although there is a requirement regarding political impartiality, independence (as
commonly understood in the fields of public or corporate governance) is not a formal
requirement for the eligibility of board members.

The Law however is very clear in stipulating that a board member should “immediately
upon accepting the appointment, resign from public or elected or other employment and
shall not engage in any other commercial activity”. It is not clear whether all members
have complied with this requirement. According to the Chairman of TRA there are internal
rules that restrict members of the TRA board from accepting jobs in the respective industry
within twelve months after the end of their term in office. However, there are no formal
restrictions for the candidates that have held a position in the respective industry/industrial
associations in the years preceding their appointment in the board of TRA. The mandate of
the board is five years and a board member may not serve more than two terms.

The first term of the existing board expired already in December 2008. At the time this
report is being drafted (July 2009) no formal decision has been taken whether to renew the
mandate of existing members or appoint new ones. One member had resigned in February
2004 and has never been replaced, thus the board continues to operate with four members
with expired mandates. The delay in renewing the mandate of the board members (or their
replacement) is hindering the regulator’s operations and efficiency. A board with an
expired mandate surely has less credibility both inside and outside the organization. This
concern was also expressed by various stakeholders.

The TRA board has adopted its By-Laws that define internal governance of the regulator®.

* However, certain provisions of the By-Laws are not in line with the Law. A specific example are the
eligibility criteria for board members. While the Law says that “candidates should be university graduates
with specialized knowledge in the area of politics, frequencies, interconnections, tariffs, law, economics,
standardizations, or have at least ten (10) years experience in the telecommunications sector”; the By-Law
states that “candidates should hold a university degree in the field of science, law or economy with
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The Board of TRA reports directly to the Assembly, primarily to its Budget Committee.
Pursuant to the Law on Telecommunications, TRA is obliged to prepare a number of
periodic reports, which should be submitted to the Assembly for their review. In addition,
the Assembly exercises its oversight over TRA by requesting specific reports, by reviewing
and approving TRA’s budget and through regular external auditing of TRA’s books.

TRA officials meet government and industry representatives on a need basis, but not very
often. There are no scheduled regular meetings, therefore contacts are made on an ad hoc
basis. In general, there seem to be a lack of proper understanding among the key
stakeholders about the role, function and mandate of TRA, which is manifested mainly
during the budget process.

The Law establishes TRA as an independent regulatory body and only the courts can
overturn the Regulator’s decisions in fields over which it has exclusive competence. In
addition, the Law gives TRA the sole power to issue, amend and revoke authorizations and
licenses to providers of telecommunications services in Kosovo. However, in order to
maintain and enhance the accountability of the regulator, its independence should not
operate without safeguards: appropriate checks and balances need to be put in place to
ensure that the regulator acts efficiently and appropriately. This should involve among
others, further scrutiny over the regulator’s activity, which may include periodical
independent assessments of the performance of the regulator by the Assembly, in addition
to the reporting requirements currently in place.

Relationship with the Regulated Industry and Other Relevant Stakeholders

Some stakeholders seem to be unhappy with the performance of the Regulator. The major
licensed operators PTK and IPKO claim that TRA has failed to offer an adequate level
playing field in the mobile market by allowing illegal operators to use their respective
frequencies and operate freely all over Kosovo’s territory®. Obviously operation of such
unlicensed operators not only has adverse consequences for the quality of services offered
by PTK and IPKO, but also negatively affects their own as well as Kosovo’s budget. On
the other hand, TRA’s officials claim that the Regulator does not have adequate assistance
and support from the authorities in charge of law enforcement to fight illegal operators.

Important industry associations and business community representatives, outside direct
stakeholders, in Kosovo have stated that they not only have rare or no contacts with
economic regulators, but they admitted they have had very little interest in following their
work. This is an undesirable situation considering that these associations are expected to
represent interest of the business community vis-a-vis the authorities.

professional knowledge and experience of more than 5 vyears, and relevant knowledge of the
telecommunications sector”.

® This concern was also raised publicly in a joint press conference of PTK and IPKO, held on 24 Feb 2009.
PTK also mentioned that TRA had adopted unfair tariffs for the Inter-Connection Agreement, which was
signed between PTK and IPKO in December 2007. According to PTK management the tariffs set by the TRA
were in disfavor of the public operator, as they were significantly above the regional average and gave the
newly licensed mobile operator an unusual privileged status.
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TRA has its own website where it publishes important documents, such as: annual reports,
audited financial reports, EU Conformity reports, market entry barriers reports, etc. TRA’s
website is maintained regularly.

It might be useful for the TRA to organize a public survey to assess public perception and
get a direct feedback from the public on its present performance and obtain suggestions for
further improvements. In addition, it is a common practice among independent regulators to
produce and make available for public scrutiny, a regulatory impact assessment on all the
major policies and initiatives impacting on the regulated companies (e.g. decision on the
tariffs for the Inter-Connection Agreement, which was signed between PTK and IPKO in
December 2007).

In general, the relationships between TRA and economic operators, industry and business
community representatives, government authorities, media and other economic regulators
are not satisfactory. There seem to be a lack of adequate understanding of the role, function
and mandate of the economic regulators among some stakeholders. It would therefore be
primarily in the interest of TRA to further improve transparency and to be more proactive
in educating the stakeholders and general public on its mandate and responsibilities, hence
improve communication and mutual cooperation.

3.3. Operational and Financial Independence

The Law defines TRA as a self-funded, non-profit body. TRA’s budget is approved and
monitored by the Ministry of Economy and Finance and the Budget Committee of the
Assembly. TRA has a more or less a stable and consistent funding (despite some
difficulties at the beginning of the year); however, due to budgetary constraints, TRA had
to restrict some of its activities. Certainly, a regulator starved of resources is inevitably less
effective with possible adverse consequences on the regulators’ operational independence,
which cannot be maintained without adequate funding. According to TRA’s officials, the
budget, in absolute terms, is significantly lower than any telecom regulator’s budget in the
region.

The budget of TRA consists of the regulatory fees paid by market operators. Although there
are no limitations to the fees TRA may impose on regulated companies, TRA is obliged to
disburse any surplus to the Kosovo Budget at the end of each calendar year.

TRA officials stated that treating TRA as an ordinary budgetary organization has practical
implications as it creates a potential financing gap at the beginning of the year when the
collection of fees is usually slow. They claim that TRA should be treated in accordance
with the Law on Public Financial Management and Accountability. Although, TRA might
not be able to spend all the surplus funds, it would be advisable to allow them to transfer at
least a portion of that surplus to the following year, in order to avoid any financing gap and
also to enable them to expand their activity as appropriate. It would be useful both for TRA
and the Government if the regulator’s financial independence were explicitly defined and
codified in the relevant legislation. Clearly, a stable source of funding enhances
independence of the regulator.

TRA has an autonomous staff policy, which differs from the civil service rules. TRA’s staff
salaries are above the average salaries of civil servants, however, still far below the average
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of salaries paid by the companies it regulates. TRA’s Board members are paid according to
the salary scheme applied to members of the Assembly.

TRA seem to have a rather competent staff that is able to fulfill the mandate of the
regulator, provided that TRA gets sufficient support from the relevant authorities, primarily
in the area of law enforcement. However, the effectiveness of TRA depends also on the
ability to attract and retain its competent staff. Similarly to other regulators, also the TRA
has lost talented staff due to its inability to offer a competitive remuneration package. To
address potential gaps in human resources, thanks to donors, TRA has hired external
technical consultants when its staff lacked necessary technical skills.

3.4 Conclusions and Recommendations

1 The Telecommunications Law needs to be amended in order to complete the
approximation of Kosovo’s legislation with the 2003 acquis. This would further
enable the TRA to respond to the latest development trends in the
telecommunications market. In addition, the By-Laws of TRA should be
harmonised with the Law.

1 The TRA board should be completed. Relevant Kosovo authorities should
immediately decide either to renew the mandate of the existing board members
whose first term expired in December 2008, or appoint a new board.

1 The Assembly should make further efforts to enhance the operational and financial
independence and accountability of TRA, by introducing certain safeguards. The
Assembly should therefore consider if changes in the LPFMA are needed in order to
ensure that TRA is treated as an independent agency with its own budget and the
authority to administer it independently, in accordance with the law. This would
help TRA to avoid any potential funding gap, attract and retain competent staff and
expand its activity as appropriate. On the other hand, the Assembly might initiate
periodical independent assessments of the performance of the regulators, in addition
to the reporting requirements currently in place.

1 Law enforcement authorities should provide full support to TRA, in its efforts to
fight illegal operators.

4. Civil Aviation Authority (CAA)

4.1 Sector Background

The civil aviation sector of Kosovo is rather slim. Prishtiné/Pristina International Airport
(hereinafter “Airport”), is still the only operator holding a monopolistic position for
commercial flights. The other small airport located in Gjakova/Djakovica is currently used
by the Italian KFOR Contingent only for military and humanitarian needs.

Since its establishment in 1965, the Airport was predominantly used as an air force base,
with limited civilian traffic mainly in inner connection with the other aviation centers of the
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former Yugoslav Federation. Since the end of the 1999 conflict it was reopened again,
initially as a military base under the control of KFOR. After few years of military
administration, KFOR handed over the responsibility of the Airport operations to UNMIK
on 1 April 2004. Since then the Airport operates a part of the airspace over the territory of
Kosovo on behalf of KFOR authority. The Airport serves more than 1 million passengers
annually and organizes around 4,000 flights with 23 Carriers mainly from European
countries.

The Civil Aviation Authority of Kosovo is an independent regulatory body and provider of
air traffic services to the civil aviation sector in Kosovo. In its current format, CAA started
to operate from 1 January 2009, succeeding the Civil Aviation Regulatory Office (CARO),
an entity established by UNMIK. So far, CAA has only issued one Aerodrome Certificate
to Pristina International Airport, in compliance with the Law on Civil Aviation and Annex
14 to the Chicago Convention. CAA has also issued licenses to air traffic controllers in line
with the Regulation on Air Traffic Control Licenses, which transposes the relevant EC
directive into internal legal order.

CAA's main statutory functions are:

1 regulating civil aviation safety,

1 advising and assisting the Ministry of Transport and Communications, the
Government and the Assembly on all civil aviation matters,

1 management of Kosovo airspace, on behalf of KFOR in order to meet the needs of
all operators, having regard for air security, economic and environmental factors,
while maintaining a high standard of safety,

1 economic regulation of the designated airport and of the provision of air traffic
services, licensing and air navigation services,

1 supervision of the implementation of all aviation legislation in Kosovo.

Within MTC operates the Department on Civil Aviation, Railway and Maritime Transport
that regulates certain sections of the aviation sector in close cooperation with respective
departments of the CAA.

In relation to the aviation sector, the Ministry of Internal Affairs (MIA) is another
important actor which despite its ordinary responsibilities related to public safety and
internal affairs, also has additional competencies in creating and preserving civil aviation
security in Kosovo and coordinating activities of all stakeholders involved in this sector.
Furthermore, the Ministry is responsible for the implementation of international
conventions (including the EU acquis) related to civil aviation security.

Legal Framework

Kosovo has an advanced legislative framework for the aviation sector. Relevant regulations
and directives are constantly being developed and amended to align Kosovo with
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international requirements such as the standards and recommended practices of the
International Civil Aviation Organization (ICAO) and, particularly with EC aviation
regulations and directives as part of CAA’s obligation to the European Common Aviation
Agreement (ECAA) and other regional projects.

The civil aviation sector regulator has been established under UNMIK Regulation No.
2003/18 on the Establishment of the Civil Aviation Regulatory Office under the authority
of the UNMIK SRSG. Later, this regulation was complemented by UNMIK Regulation No.
2004/05 on the Provisional Regulation of Civil Aviation in Kosovo which specifies in
depth all competencies that CARO obtained in the aviation sector in Kosovo.

In June 2008, the Assembly adopted the Law No. 03/L-051 amending above mentioned
UNMIK Regulations®, establishing CAA as an independent regulatory and safety agency
for civil aviation services in Kosovo replacing previous CARO. CAA is responsible mainly
for passenger safety and air traffic regulation aspects of the aviation sector in Kosovo,
while MTC is in charge of regulating economic and commercial aspects.

Kosovo, in the past through UNMIK participation, is part of ECAA’ and as such has to
comply with the EU Aviation acquis.

Following a study visit paid recently by experts of the European Commission’s Directorate
General for Transport and Energy who conducted an assessment of the Air Transport
Sector in Kosovo, it was concluded that Kosovo regulatory authorities are relatively
advanced in fulfilling Phase 1 requirements of the ECAA compared to other countries in
South Eastern Europe.

4.2 Governance

CAA’s legal authority resides in its board composed of five non-executive members.
Differently from other economic regulators, whose board members are appointed by the
Assembly, CAA’s board is appointed by the Government following a recommendation by
the MTC Minister. The term of the board members is four years, although the chairman and
one of the members will initially have a two years mandate. The mandate of board
members is renewable but cannot exceed a total of maximum ten years of service. As
mentioned above, although the CAA has started to function in the current format since
January 2009, to date the Government has not completed appointment of the board
members.

CAA’s Director General is appointed in a similar procedure as members of the board. The
incumbent Director General has been appointed by the Government on 25 September 2008
for a five year mandate. The Director General can be reappointed for unlimited consecutive
mandates.

® Law in this Section means the Law No. 03/L-051.

" The ECAA agreement provides for new market opportunities for the European aviation industry by creating
a single market for aviation, consisting of 35 countries with a total population of over 500 million people. The
ECAA agreement leads to harmonized standards, especially in the fields of aviation safety and security, and
will ensure that the growing demand for air services is met adequately, limiting the number of incidents and
delays.
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The Law specifies eligibility criteria that should be fulfilled by the candidates applying for
the position of the Director and Deputy Director of the regulator. It also defines situations
that can lead to a dismissal of the Director General.

The CAA is accountable to the Government and the Assembly. The Law requires CAA to
prepare an annual report and submit it to the board, MTC, Government and Assembly by
the end of the first quarter of each year. The annual report should contain detailed
information on overall activities, organization, financial management activities, etc. The
CAA Director General is accountable directly to the Assembly for the regulator’s
compliance with civil aviation policies, and applicable legislation in Kosovo.

CAA assists and provides advice to the Ministry, the Government and the Assembly
regarding policies and legislation for the civil aviation sector. In July 2008, CAA assisted
the Minister of Transport to issue four licenses to international aviation companies.

Relationship with the Regulated Industry and Relevant Stakeholders

CAA maintains constructive relations with all key local and international stakeholders of
the civil aviation sector. It has frequent meetings with Government officials, mainly MTC
and MIA and on a need basis with other stakeholders. CAA however does not have regular
contacts with other economic regulators. CAA maintains contacts also with international
aviation organizations such as the ICAO and actively participates in the implementation of
the ECAA (also known as “Open Sky Agreement”) and a regional project in South Eastern
Europe called Functional Airspace Blocks Approach.

CAA oversees the operations of the Airport and maintains regular contacts with its
officials. CAA stated that they are rather satisfied with the progress achieved by the Airport
with regards to the flight safety and air navigation controls and services.

The Regulator’s website is updated regularly and contains all relevant documents, such as:
annual performance reports, licenses, decisions, regulations, occurrence reports for licensed
operators, periodical statistical reports as well as the technical publications on air safety.

4.3 Operational and Financial Independence

CAA’s main financial source are the passenger fees collected from each passenger flying
inffrom the Airport as a “passenger safety charge” (currently 2€ per passenger). CAA
generates revenues also through licensing and certification fees. In addition, CAA has also
received donations and grants from various local and international organizations.

CAA stated that it is satisfied with the response of the economic operators in Kosovo in
relation to their financial obligations vis-a-vis CAA.

The management submits the draft-budget for endorsement to the CAA’s Board.
Subsequently, the draft-budget endorsed by the CAA’s Board is submitted to MEF and
Budget and Finance Committee of the Assembly, and following their endorsement then
finally goes to the Assembly for approval.

CAA'’s staff operates under the same rules as civil servants, however CAA has a more
competitive salary scheme, and is hence more attractive for individuals with specific
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expertise in the aviation sector. Due to scarce resources in the aviation field in Kosovo, the
Regulator undertakes extra efforts in retaining existing competent staff by offering certain
retention programs and investing in education.

CAA has consistent and stable funding that allows it to fulfill the regulatory functions in
the civil aviation sector in Kosovo. However, any budgetary surplus at the end of each
fiscal year has to be transferred directly to the Kosovo Budget.

4.4 Conclusions and Recommendations

1 Complete the appointment procedures for CAA board members.

1 Harmonize existing legislation (where appropriate) with that governing other
regulators, especially on the following issues:

o modifying the appointment procedures for the members of the CAA board by
transferring the appointment powers to the Assembly as the highest authority,

0 increasing the accountability provisions by intensifying communication between
the CAA management and board with the Assembly and its respective
commissions.

5. Independent Railway Regulatory Authority (IRRA)

5.1 Sector Background

Kosovo Railways is the only legal train operator in the territory of Kosovo. Of the total rail
network of 333,451 km, it operates only a few segments. Daily trains operate between
Peja/Pec — Prishtiné/Pristina, Hani i Elezit/Djeneral Jankovic - Fushé Kosové/Kosovo Polje
and Prishtiné/Pristina — Shkup/Skopje, which is the only international connection.

Legal Framework

The law No. 03/I-076 on Railways in the Republic of Kosovo was promulgated in June
2008%. According to the Law, the Independent Railway Regulatory Authority will be
established as an independent regulatory body. Main activities of the regulator will be
issuing regulatory rules, issuing licenses and safety certificates, issuing permits to maintain
or operate railway infrastructure, carrying inspections and investigations and enforcing
dispute settlement.

All powers of IRRA shall be vested in the governing board, which shall have four
members, including a chairperson, a deputy chairperson and the Director General. The
Director General shall be the chief executive officer of IRRA. The Director General shall
be appointed and dismissed by the board. Anyone ineligible to serve on the board shall also
be ineligible to be appointed Director General.

8 Law in this Section means law no.03/1-076.
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5.2 Delays in the establishment of IRRA

According to the Law, IRRA’s board members have to be recommended by the Minister of
Transport, proposed by the Government and appointed by the Assembly. However, to date
this has not happened, hence IRRA has not yet been established. The Government has
nominated the members of the board, but they have not yet been approved by the
Assembly.

5.3 Recommendations

1 Members of IRRA’s board should be appointed immediately, so that IRRA
becomes operational as soon as possible.

1 The Government should implement Article 33 of the Railway Law, which requires
that within 120 days of the entry into force of the law, train operations and the
operation and maintenance of the Kosovo railways infrastructure shall be conducted
through separate legal entities®.

III. ENVIRONMENT

According to the Kosovo legal framework the operation of publicly and socially owned
enterprises involved in water and waste sectors is regulated and licensed by the Water and
Waste Regulatory Office (WWRO). The WWRO has no authority over private operators.

6. Water and Waste Regulatory Office (WWRO)

6.1 Sector Background

The water and waste markets in Kosovo are mainly shaped by public incumbent providers
of water and waste services, due to their monopolistic position especially in the water
sector. WWRO has licensed 16 publicly owned companies which provide: (i) water supply
and waste-water services; (ii) bulk water supply; (iii) waste collection services; and (iv)
waste disposal services. WWRO has issued licenses to the following service providers:

9 water supply and wastewater services - regional water companies: Prishtiné
(Prishtiné/Pristina);  Hidrodrini  (Peja/Pec); Hidroregjioni Jugor  (Prizren);
Hidromorava (Gjilan/Gnjilane); Bifurkacioni (Ferizaj/Urosevac); Mitrovica
(Mitrovicé/Mitrovica); Radoniqi (Gjakova/Djakovica)

1 bulk water supply: Ibér-Lepenci (Prishtiné/Pristina)

% The EU is in the process of establishing a “Single European Regional Area” for railway activities, built on
common standards and principles, such as the separation between infrastructure and train operation activities
or competition between train operators. The drafting of the Kosovo law on Railways was based on these
principles and on the common EU legal framework. Kosovo should therefore start as soon as possible to
prepare the Kosovo Railways to an integrated European market.
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1 waste collection services - regional waste collection companies: Pastrimi
(Prishtiné/Pristina); Higjiena (Gjilan/Gnjilane); Cabrati (Gjakova/Djakovica);
Ekoregjioni (Prizren); Ambienti (Peja/Pec); Uniteti (Mitrovicé/Mitrovica); Pastértia
(Ferizaj/Urosevac)

1 waste disposal services: Kosovo Landfill Management Company — KLMC
(Prishtiné/Pristina), Ambienti (Peja/Pec) and Uniteti (Mitrovicé/Mitrovica)

In addition to WWRO, the main Kosovo institutions involved in the water and waste sector
are:

The Ministry of Environment and Special Planning (MESP), among others responsible for
determining and implementing the policies for development of the water and waste sectors
in Kosovo; managing water resources; drafting the Water Strategic Plan and other plans for
water management'?; issuing environmental permits.

The National Institute for Public Health in Kosovo (NIPHK) is responsible for monitoring
drinking water quality compliance with national Kosovo drinking water quality standards
and enforcing drinking water standards in Kosovo.

Municipalities manage sources for important water supply at local level such as natural
water springs, public springs, public wells and ditches. Municipalities are also authorized to
issue municipal environmental licenses.

Legal Framework

The water and waste sector regulator has been established on 26 November 2004 under
UNMIK Regulation No. 2004/49 on Activities of Water, Wastewater, and Solid Waste
Service Providers. In June 2008, the Assembly adopted the Law No. 03/L-086 amending
UNMIK Regulation No. 2004/49 on the Activities of Water, Wastewater, and Solid Waste
Service Providers (hereinafter “the Law”), which establishes WWRO as an independent
economic regulator for water and solid waste services in Kosovo. Until June 2008,
WWRO has been supervised by the UNMIK Administration.

Other important laws relevant to WWRO’s activities are: the Water Law, the Waste Law,
the Environment Protection Law and the Law on Public Enterprises. Current legislation
does not give regulatory jurisdiction to WWRO to interfere in:

{1 daily management of licensed companies. WWRO’s principal interest is on the level
of service and costs related to such services,

1 waste services provided by private operators, which provide informally solid waste
collection services. However, WWRO is interested to regularize properly this
component by recommending a framework which will enable fair and effective
competition in the future provided that it is based on sound basis in accordance with
environmental standards and good practices in other European countries,

19 This does not include the authority to manage the POES operating in the water sector.
" The Law in this section means Law No0.03/L-086.
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1 drinking water quality. WWRO is not responsible for setting standards for drinking
water and monitoring of drinking water quality as well. This responsibility rests
with NIPHK. However, WWRO closely cooperates with NIPHK to ensure that the
quality of water provided by water companies is in accordance with set standards,

1 environmental regulation. WWRO is not responsible for environmental protection.
This is a responsibility of MESP.

There are some contradictions between the Law (No. 03/L-086) and the Waste Law (No.
02/L-30) that have created a mismatch of competencies between the WWRO and MESP
especially in the setting of tariffs and service licenses. This has lead to confusion with
regards to operation of private operators in the waste sector.

6.2. Governance

WWRO’s legal authority resides in its Director who together with the Deputy Director is
recommended by the Government and appointed by the Assembly for a five year term. The
incumbent Director was appointed by the UNMIK SRSG in June 2005. His mandate has
been renewed regularly (each year) until June 2008. Since then the mandate of WWRO’s
Director was not formally renewed. Nevertheless, despite the absence of proper
employment arrangements, he continues to perform his function as before. Even though the
law requires the appointment of a Deputy Director, such position has never been filled.
Contrary to all other economic regulators, the WWRO has no board. Furthermore, the Law
does not specify the authority within the Government who should make the proposal for the
WWRO’s Director.

Neither does the Law specify the criteria that should be fulfilled by the candidates applying
for the position of Director and Deputy Director. The only general requirement stated in the
Law is that: “the Director and the Deputy Director shall have adequate professional
qualification and the highest integrity”. Likewise the Law does not specify the procedure
concerning a possible removal of the Director and the Deputy. In the absence of a board (be
it a supervisory board or a board of directors) that could deal with this issue, the Law
allows each of the Director and the Deputy Director to propose the Assembly to remove the
other from office on the grounds of professional incompetence or misconduct. This is a
very unusual arrangement, which should be addressed in the near future (when the Law will
be amended), in order to avoid potential impediments in the management of the Regulator.

WWRO reports to the Assembly. Although the Law does not specify it, WWRO has
prepared and submitted to the Assembly the 2008 annual report. This will be WWRO’s first
report to the Assembly, as until June 2008 it reported to the head of Pillar IV of UNMIK.

During the budget preparation process WWRO presents its draft budget to the Budget and
Finance Committee of the Assembly, which also controls WWRO’s budget.

Relationship with the Regulated Industry and Other Relevant Stakeholders

WWRO’s relations with the key stakeholders of the water and waste sector are in general
constructive. WWRO has direct communication with the management of water and waste
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POEs, although the Regulator is not satisfied with a number of them as they do not fulfill
their regulatory obligations on time. Delays with establishment of the boards of directors
certainly had a negative effect in the overall performance of these POEs.

Although there are no regular meetings with the Government (as there had been monthly
with the Kosovo Trust Agency in the past) WWRO meets with MESP and POE Unit in
MEF on need basis to discuss relevant strategic industry issues. On the other hand there are
frequent meetings and workshops with economic operators to discuss about tariffs,
improvement of services to customers, billing, etc. WWRO does not have regular contacts
with other regulators, although its Director admitted that a formalized exchange and
coordination among the regulators would be useful for all regulators.

There is an obvious lack of coordination between the Regulator and MESP with regards to
the licensing of waste operators. Furthermore, as a consequence of the above mentioned
contradictions between the Law (No. 03/L-086) and the Waste Law (No. 02/L-30), MESP
has been issuing licenses to private operators without any prior consultation and
information of WWRO. The legal basis on which such operators function is not very clear
and the Regulator is not aware about their activities. This situation needs to be rectified as it
clearly undermines WWRO’s authority. A possible solution would be the deregulation of
the waste market. Decisions on licensing arrangements and on the number of waste
operators that should operate in a municipality could be left to the discretion of each
municipality.

WWRO maintains a webpage where it publishes all relevant documents, such as licenses,
decisions, regulations or annual performance reports for the licensed operators. In 2008 for
the first time the Regulator has conducted a public survey. It revealed that there is an
inadequate comprehension among the population concerning the existence and mandate of
the Regulator; only 50% of the interviewees were happy with water supply services,
although most of them said they were more satisfied with the water supply as compared to
the energy supply; a majority were happy with the water bills, but most of them not with
the waste tariffs. The survey has been published on WWRO’s webpage.

6.3. Operational/Financial Independence

WWRO finances its activities from the regulatory fees it collects from licensed operators in
the water and waste sector. WWRO cannot charge licensed operators more than 1.5% of
their gross annual turnover. We have observed that some operators have difficulties in
fulfilling their financial obligations towards the WWRO, mainly due to low collection rates,
especially in the waste sector. Hence, the Regulator only performs the most fundamental
activities and has not been able to increase the number of staff in order to expand its scope
of activities. However, in emergency situations there is a possibility that the Regulator is
supported by the Kosovo Budget, although this has not been necessary in the past. WWRO
has also received donor assistance for specific activities.

As mentioned above, WWRO’s budget is first submitted for endorsement to the Budget and
Finance Committee of the Assembly, and then approved by the Assembly. The Regulator is
not allowed to transfer any surplus revenues into the subsequent financial year. This has
dictated the Regulator to limit its activities and focus only on the most fundamental
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activities. Like other regulators, WWRO also believes that the LPFMA provides for more
financial independence to economic regulators, which is not the case at the moment.

WWRO’s salary scheme is broadly in line with earnings of civil servants. For 2009, a pay
increase has been approved by the Budget and Finance Committee of the Assembly.
However, salaries of WWRO’s staff are among the lowest compared to the other regulators
and even with the foreseen increase WWRO’s staff salaries will still be far below the
average salaries of the other regulators.

It should be noted that unlike the other regulators, WWRO is not obliged by Law to
perform an external auditing.

6.4. Conclusions and Recommendations

In relation to WWRO, competent Kosovo authorities should undertake the following
actions:

1 Amend the existing set of legislation concerning water and waste sectors in order to
address some important issues such as:

o harmonizing the contradictions between the WWRO Law (No. 03/L-086) and

the Waste Law (No. 02/L-30) in order to clarify the authority of the WWRO and

MESP,

allowing market deregulation and private sector participation in the waste sector

o enhancing the accountability provisions by: (a) formalizing the obligations of
the Regulator vis-a-vis the Assembly, e.g. mandatory annual reporting; (b)
mandatory external auditing of the financial statements of the Regulator,

0 establishing a board (either a small executive board or a supervisory board)
appointed by the Assembly.

(@)

9 Immediately renew the mandate of the incumbent WWRO Director or appoint a
new Director, as well as a Deputy Director.

9 Allow a reasonable salary increase for the WWRO staff to a level that would ensure
that competent staff are retained.

IV. FINANCIAL

7. Central Bank of the Republic of Kosovo (CBK)

7.1 Sector Background

The Central Bank of the Republic of Kosovo is responsible for the licensing, supervision
and regulation of financial institutions, as well as the administration of the payment and
settlement systems for transactions in domestic and foreign currency in Kosovo.

In its function as a regulator of the financial markets in Kosovo, CBK’s objective is to
foster the soundness, solvency and efficient functioning of a stable market-based financial
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system and to encourage the emergence of safe financial instruments. All this is intended
to support the general economic policies in Kosovo with a view to contributing to an
efficient allocation of resources in accordance with the principles of an open market
economy.

The organizational structure of the CBK consists of a non-executive governing board, the
Governor and his cabinet of advisers, an Executive Committee, two Deputy Governors —
each responsible for operations and financial sector supervision respectively, an Audit
Committee and an Inspector General.

The Banking and Payments authority of Kosovo (BPK), the precursor to the CBK, was
established shortly after the establishment of the UN Administration in the territory of
Kosovo. In the period 1999-2006, the BPK facilitated establishment of a well-functioning
financial system that provided commercial and public entities with reliable and professional
financial services and an efficient payments system. In August 2006, the BPK was
transformed into the Central Banking Authority of Kosovo as a reflection of a further
consolidation of the financial sector and the ongoing transfer of responsibilities from the
UN to local institutions. In June 2008, in line with the constitutional changes derived from
the declaration of independence, the Assembly passed the new law on central banking
which introduced a number of changes, including the renaming of the institution into the
“Central Bank of the Republic of Kosovo”.

At the moment, in its regulatory function, the CBK oversees eight commercial banks, 11
insurance companies, five insurance intermediaries, two pension funds, and a number of
non-bank financial institutions, microfinance institutions, money transfer and exchange
agencies.

Legal framework

The main legal acts that constituted the legal basis for the operations of the BPK (1999-
2006) and the Central Banking Authority of Kosovo (2006-2008) were UNMIK Regulation
No. 1999/20 on the Banking and Payments Authority of Kosovo and Regulation No.
2006/47 on the Central Banking Authority of Kosovo, which introduced only minor
changes to the previous one. Other legislation regulates CBK’s activity on the regulation of
commercial banks, micro-finance institutions and insurance companies, pensions, money
laundering etc.

In June 2008, the Assembly approved the Law No. 03/L-074 on the Central Bank of the
Republic of Kosovo, which constitutes the basis for the operations of the CBK today™?.
This law contains only minor changes from the previous UNMIK Regulation.

Kosovo authorities have initiated amendments to the existing Law and IMF is providing
assistance.
7.2 Governance

The founding law establishes a non-executive governing board which consists of five
members: four non-executive members and the Governor. One of the non-executive board

12 aw in this Section means Law No. 03/L-074.
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members is the Director of the Treasury in the Ministry of Finance and Economy. The law
establishes that candidate board members are nominated by the board through an impartial
and transparent process, and upon the approval of the Assembly they are appointed by the
President. The Chairperson of the board is selected by the board from one of the three non-
executive members. Each board member has one vote. In the event of a tied vote, the
Chairperson casts a tie-breaking vote. The two Deputy Governors are not members of the
board, but may attend meetings of the board as observers (without voting rights). The term
of each member of the board is five years, with a possibility for only one further five-year
reappointment.

The law also provides for the removal of board members by the board, or the Assembly in
the case when the board fails to act, if the member in question violates a number of criteria
established by the law. The law establishes that any vacancy in the board should be filled
within a maximum period of six months.

Board members should be persons of recognized integrity and professional high education
and experience in banking, financial or legal matters, without any political mandate, current
of having lasted less than one year. Additionally, no person can serve on the board if he or
she is an official or employee of a financial institution or a beneficial owner of an equity
interest in a financial institution operating in Kosovo.

All the existing board appointments, including that of the Governor and the Chairman of
the board, are UNMIK SRSG appointments and based on the old Regulation. All board
members are serving their first term. No board member seems to hold a position in the
government or in the financial sector in contravention to the law.

All the qualification, selection, appointment and dismissal rules for the board members
apply to the Governor. The Governor can serve for two terms of five years each.
The Governor is the Chief Executive Officer and is responsible for the implementation of
policies adopted by the board.

The current Governor was appointed by the UNMIK SRSG under the old Regulation. He is
serving his first term. Interviews with relevant actors revealed that there exists some
confusion about the division of responsibilities in the board between the Governor and the
Chairman of the board.

The independence of CBK is formally stated - the founding law establishes CBK as an
independent public body which enjoys operational and administrative autonomy and
functions outside the framework of the Kosovo government structures and the Kosovo
Civil Service.

CBK is legally required to submit within six months after the close of each financial year
financial statements, operational reports and a report on the state of the economy to the
Assembly and the Government. In addition, the Governor is required to present at least
once a year to the Assembly a comprehensive report on the situation of the financial sector
in Kosovo. The timeliness of analyses on macroeconomic indicators and the financial
markets destined to the general public could be further improved.
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Relationship with the Regulated Industry and Relevant Stakeholders

The law on CBK stipulates that employees of financial institutions cannot be board
members. In addition, board members cannot serve in a professional managerial capacity in
a financial institution doing business in Kosovo for a period of one year following their
departure from CBK.

The CBK Code of Ethics contains further restrictions on personal or pecuniary interests of
CBK officials in the financial sector.

Although no serious problem has been reported about CBK relationship with financial
sector operators in Kosovo, improvements of the CBK law are clearly needed. For example,
it would be necessary to add provisions forbidding board members and key CBK officials
from having held positions in financial sector companies immediately before moving to
CBK. Furthermore, some of the restrictions applying to board members should be applied
to key CBK staff as well.

7.3 Operational and Financial Independence

The founding law establishes the CBK as an independent public body which enjoys
operational and administrative autonomy and functions outside the framework of the
Kosovo government structures and the Kosovo Civil Service.

The law stipulates that CBK’s spending is not subject to budgetary controls of the MEF but
is determined by the CBK board. MEF transfers any duly appropriated funds required from
the Kosovo Budget to CBK at the beginning of each year. CBK annual budget is prepared
so as to coincide with the schedule of the Kosovo Budget.

CBK’s financing is totally independent. Its revenues derive from interest earned on their
investment of various funds — government deposits and surpluses, reserve requirements,
pension funds, privatization funds, etc. Staffing and compensation policies are completely
independent and do not relate to civil service rules.

7.4 Conclusions and Recommendations

1 Terms of board members should be staggered to further safeguard the independence
of the CBK from political interference — especially in the cases when the Assembly
is controlled by outright majorities and the same party controls the Presidency.

1 Another issue to be considered carefully is the possibility for the unification of the
Governor and Chairman of the board positions, given the degree of confusion that
exists about their responsibilities. By investing the Chairperson with a tie-breaking
vote, the current law gives him more than a simple administrative role in the board.

1 The various laws which contain provisions related to the duties of CBK should be
reviewed with the objective of better clarifying and coordinating CBK obligations.

1 1t would be necessary to add provisions to the CBK law forbidding board members
and key CBK officials from having held positions in financial sector companies
immediately before moving to the CBK.

1 Transparency could be further improved by increasing regular information to the
general public, the Assembly and the Government.
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List of Abbreviations

BPK
CAA
CARO
CBK
CSP
ECAA
EFAU
ERO
ICAO
ICMM
IRRA
KEK
KFOR
KOSTT
LPFMA
MEF
MEM
MESP
MIA
MTC
NIPHK
PAK
POE
PTK
SRSG
TRA
UNMIK
WWRO

Banking and Payments Authority of Kosovo

Civil Aviation Authority

Civil Aviation Regulatory Office

Central Bank of the Republic of Kosovo

Comprehensive Proposal for the Kosovo Status Settlement
European Common Aviation Agreement

Economic and Fiscal Affairs Unit

Energy Regulatory Office

International Civil Aviation Organization

Independent Commission for Mines and Minerals
Independent Railway Regulatory Authority

Kosovo Energy Corporation

Kosovo Forces

Kosovo Electricity Transmission, System and Market Operator
Law on Public Finance Management and Accountability
Ministry of Economy and Finance

Ministry of Energy and Mining

Ministry of Environment and Spatial Planning

Ministry of Internal Affairs

Ministry of Transport and Communications

National Institute for Public Health in Kosovo
Privatization Agency of Kosovo

Publicly Owned Enterprise

Post and Telecommunications of Kosovo

Special Representative of the Secretary General
Telecommunications Regulatory Authority

United Nations Mission in Kosovo

Water and Waste Regulatory Office
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